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SUMMARY OF POLITICS. 


Fioccine oF Soupirrs.——It was, I 
sought, time for this sad subject to begin 
0 give place to others, especially as it 
must always be, in itself, so painful to all 
oncerned in the discussion, and more 
particularly to these, who were in hopes 
hat something had been done towards the 
ttainment of their great object, the abo- 
tion of the punishment. But, it seems, 
hat the tools of corruption, the enemies 

reform of all sorts and of every sort, 

e resolved to keep the odious topic be- 
pre the eyes of the public and the army ; 

ey appear resolved to have the last word, 
D leave. nothing undone with a view of 
aking the public believe, that all those, 

@ ho wish to see the punishment of flogging 

r soldiers done away, are something 

ry little short of trattors to their country, 
hd ought, at least, to be sent to expiate 

rir crime at Botany Bay.——In the 

DURIER news-paper of the 2Ist instant, 

rieisnot only a laboured defence, but 

highly-wrought eulogium on flogging. 

ne would think that the writer was a 
rum-Major, and was afraid of losing the 

, which, formerly at least, were paid 

j the flogged party for the use of the 

\-O -nine-tailss This“ busy slave’’ 
ts gone further than any other of those 

10 have, in any manner, assailed the 
ponents of the system of flogging; and, 

cording to him, the measure now intro- 

ced, and which (it is said) has a ten- 

icy to diminish the quantity of flogging, 

tbe an evil, Really, 1 can form an 
1 of nothing upon earth so likely to 
“duce mutiny, outrageous mutiny, in 
‘my, as the cold-blooded manner, in 
nich this writer speaks about flogging 
Soldiers ; the placid manner, in which 
‘nsults them.——It will be recollected, 
a this Venal slave, sometime ago, 
bialy, and in so many words, declared, 
‘ the soldier was cut off from civil so- 
hed ‘no law but the military law 
. his case ; that he was “ out of 

Pale of the constitution.” Not, as far 
ia gees, at any rate; for the 
slave,” if he reads the Mutiny 
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Act, wiil find, that, for all capital offences, 
soldiers are amenable to the law of the 
land ; so that, in éhis respect, they have 
the tull benefit of the constitution, 
But, to return to the assertion, that the 
soldier is ‘ out of the pale of the constitu- 
“ tion,” it is curious enough, that this ase 
sertion, which was made in an article, 
Written against the publication of Mr. 
Drakard, showld have been, apparently, 
attributed to Mr. Drakard himself; and, 
it is still more curious, that this same 
slave of corruption should now renew his 
assaults upon Drakard by imputing to him 
words having a tendency towards a mean~ 
ing which he himself had plainly ex- 
pressed as his own. This cogrupt tool 
sets out by observing, that his article was 
ready some time ago, but that he refrained 
from publishing it, until the Trial of Mr. 
Drakanp was over, lest he should subject 
himself to the charge of a design to pre- 
judice his judges.———But, if he had been 
actuated by any motive of this sort, why 
did he publish sha Adimar article? And, be- 
sides, though the ¢rial has taken place, the 
sentence has not. Now, either he looks 
upon his article as likely to have some 
weight, or he does not: if he does not, 
then is his motive of forbearance an hy- 
pocritical pretence ; and, if he does, then 
is he, not baser than he was before, but 
certainly one of the basest of all mankind ; 
for, his endeavour now is to make the 
public believe, that Mr. Drakarp may 

think himself well off if he be not sent to 
Botany Bay, and, indeed, he plainly says, 
that that is the manner in which he oug/¢ 
to be punished.—--The wretch well 
knows what odium this must expose him 

to amongst all the good part of the public ; 
but, he also knows, that this is the way, 
and the only way, of recommending him- 
self to another part of the community, from 

whom, no doubt, he looks for full com- 
pensation, in the only way that he values, 

for his turpitude. This -writer endea-~ 

vours to answer, or rather to cayil down, 

some of the arguments that were urged in 

defence of the prosecuted publication as 

it stood in the Examiner. denies that 

there was doy similarity between the 

of Sie 
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publications of Stn Roserr Witson and 

Six Joun Stuarr and that of Mr. Dra- 

KarD ; for, says he, éhey did not disapprove 

of flogging, but merely of the indiscreet 
manner of flogging. I never read either of 

their pamphlets ; but, if they did noe dis- 

approve of flogging; if they did not think 
flogging a bad thing, all that [can say 

of the matter is that they have been mis- 

represented, and that the real truth should be 
known. But, this has nothing at all to do 
with the argument, which was that Mr. 
Drakarp had as good a right to express his 
disapprobation of flogging the soldiers as 
these two oflicers had, and as much a 
better right as be manifestedly possessed 
literary talents superior to those of both 
put together.——This pander of corrup- 
tion finds himself puzzled with what has 
been said of late about the Liberty of the 
Press, and wishes to make it out that there 
may still be a vast deal of this precious 
liberty, though a man may not make a 
publication like that of Mr. Dnrakarp: 
and, this is what he says upon the sub- 
ject. “Does the article in the News- 
“‘ papers make any distinction ? Does it ad- 
““ mit of the practice of flogging under any 
“ circumstances ? Does it not condewn such 
“a mode of punishment totally, without con- 
“ dition or reservation ? But this is no of- 
“fence! Certainly not. The offence 
“ consists in the manner of carrying on the 
“ discussion, not in the subject of discussion. 
“There is no subject, to discuss which is 
“an offence, especially if discussed in 
“ the abstract, as the practice of flogging 
“might be. “ But,” cry out some of our 
‘‘ opponents, call youthis liberty ? Is this 
“« the liberty of the press ? You would grant 
“ us the privilege of discussing any subject, 
‘but you would punish us for Jreedom of 
language in discussing it! MOST UN- 
“ DOUBTEDLY ; we answer. Language 
“ must be limited though suhjects are not. 
“ The conduct of a judye may be discussed : 
“ but does it follow that he may be called 
“a corrupt villain, or a cruel tyrant, per- 
“ verting the laws to oppress the people ? Par- 
“ liamentary Reform may be discussed ; 
“but does it follow that parliament may 
“ be charged with every crime,and branded 
“as infamous? A man may publish a 
“ book preferring a Republic to a Mo- 
“narchy ; but is he therefore to be en- 
“ titled to stigmatize the English Monarchy 
“as cruel, base, and detestable ?’ So, 
so! Here we have it! This is the whole 
of the old cant condensed into a small 
sompass, We may discuss any thing, 
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according to this corrupt tool ; but if we 
speak freely (whether ¢ruly or Not), Woe be 
unto us, for he plainly tells us, we buch 
to be punished. We may discuss as |ono 
as we please; but we must take care of yu: 
language. We are quite free to discuss, by: 
if we are free in our language we are to be 
punished. He tells us, that the conduc 
of a judge may be déscussed, but that it does 
not follow that he may be called a COrrupy 
villain, a cruel tyrant, perverting the laws i, 
oppress the people. But, suppose the said 
Judge TO BE a corrupt villain, a ci! 
tyrant, perverting the laws to oppress the peo. 
ple. Answer me, tool; suppose the said 
Judge to be all this, must we not say so/ 
Must we not cali him a corrupt villain and 
the rest of it? Jf we must not, what, 





|} you “ meddling slave,” do you mean by 


discussion? What do you mean by ou 
being free to discuss? And, again, as to 
Parliamentary Reform, what freedom can 
there be in discussing it, unless we are a 
liberty to state the reasons for such reform, 
and to describe truly and fully theail 
of which we complain? It does not 
follow that Parliament may he charged 
with every crime. Oh, no! Only with 
such as can be proved. No man, note 
former asks for more. No reformer 
wishes to have liberty to tell lies of the 
Parliament. No one of us wishes to sty 
any thing of it but what he can prowl 
be true; and, if he cannot do this, how i 
he to discuss the question of reform? How 
am Ito ask any man to reform his li 
unless | first point out to him his viees: 
We are, it seems, quite free; free a6 ai 
to discuss the question of Parliamenta’y 








Reform, but we must not for our lives, 
point out that which renders such reform rr’ 
cessary. It is, however, curious enougi, 
that this same venal man, in another My 
of his article, says, that “ MANY a 
«BERS OF “PARLIAMENT Oe 
« VOTERS, who would themselves 10 
“«RISH rather than BE BRIBED 
«VOTE. The abstract gui eal 
« vase is equally great, but in the 

“ the EXTENT OF THE prac’ 
“has wiped away ALL DISGRAC Td 
“it, while, in the other, the “ : 
“the practice has rendered ae 
« FAMOUS.”——This slave takes a6 
ties, which I shall not take, and, roar 
shall say nothing as to the truth or !2 

of his primary position, namely, 
many members of Parliament hetical 
but shall argue the matter hypot es -e ibe 
and, I have no scruple to say, th! 
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primary position be true, all the subse- 
quent ones are false. The man who 
gives a bribe, will never refuse to take 
one; and whoever purchases a seat by 
such means is disappointed if he can- 
not sell itto a profit. Indeed, it is 
absurd to suppose the contrary; it is 
to set one’s face against all the known 
maxims as to the motives and conduct of 
men ; and, if there be any miscreants base 
enough to give bribes, reason says, that, in 
one shape or another, they mean to get 
the amount back again with interest. 
Having heen so lost to all sense of honour 
as to tender and to give bribes, where are 
you to look for that which is likely to re- 
strain them, from taking bribes in repay- 
ment; and, as to whether they take the 
bribes in money or in money’s worth, where 
is the difference, either in a moral ora 
political sense? What is the difference, 
whether the briber be bribed with a purse 
of guineas (or a handful of paper money, 
rather), or with a place or a pension or a 
contract for either himself or some rela- 
tion or dependent? The hypocrites, who 
cunningly think “to cheat the devil,” 
may persuade themselves that there is a 
difference ; but, in the mind of any just 
man, there can be none. But, this 
venal man says, that the extent of the prac- 
tice of bribery by members of parliament has 
wiped away all disgrace from it. Indeed! 
And yet, oh, base slave! you reproach 
the Parliamentary Reformers with being 
actuated by wicked motives! You treat as 
seditious incendiaries all those who wish 
to put an end to the possibility of a prac- 
tice like this! Here you hold up the 
Whole mass of the electors as corrupt ; 
here you hold up the source of the pre- 
sent representation as being the most foul 
and filthy and abominable; and yet, you 
have the audacity to accuse of treasonuble 
views, those who wish to reform it! The 
arliament, you tell us, in one place, is 
not to be branded as infamous; and, in 
‘wo columns farther on, you tell us, that 
many members of this parliament enter the 
House by the means of bribery, that is to 
say, by means, which are not only morally 
imfamous, but which are regarded and, 
how and then, punished as infamous, by 

€ law, and to’ prevent which infamous 
Practices, Act upon Act has been passed 
y, and are now in force under the autho-' 
tity of, that same parliament ! And, 
t having told us, that many members 
of the House are guilty of ‘this infamous 
‘time, do you expect that even any of 
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your readers are beasts enough to believe 
that the same members would rather 
« perish than be bribed?” You certainly 
mean, rather perish than not get a bribe. 
Rarity! And, do you expect that any 
one, who believes what you say about 
‘their giving bribes, will believe that it is 
rare for them to take bribes? You hardly 
can; but, your desire to show yourself 
decided, zealous, abandoned to all sorts of 
abuse and corruption induced you to intro- 
duce the topic and to give your encou- 
ragers a specimen of the lengths you were 
prepared to go. Leaving you and 
them to enjoy the benefit of this episode, 
let me return to the subject of free discus- 
ston. Wemay, it seems, discuss even the 
subject of government, and may write a 
book preferring a Republic tq a Monarchy ; 
but we are not “ entitled to stigmatize the 
English Monarchy as cruel, base, and detest- 
able”? We may discuss the subject, but 
not say what we please upon it! We may 
execrate.any other monarchy ; we are quite 
Sree to do that? Oh, no! We must take 
care what we say of the Portuguese Mo- 
narchy or the Secilian Monarchy or the 
Spanish Monarchy, for a remark upon the 
second of which a proprietor of a daily 
news-paper was lately threatened with, if 
not actually under, a criminal prosecution. 
In short, this is the result: we may 
discuss whatever subject we please; we 
are quite free to discuss any subject; but, 
we have no freedom to say any thing that 
displeases any man in power. ‘That is it. 








The whole doctrine lies in’ a nut shell. . 


Provide we write nothing to displease any 


body that has power to prosecute us, we may: 


write on as long as we live, without the 
smallest risk of losing either our property 
or our liberty. « Busy slave,” we 
thank you for this learned exposition of 





the law of libel. We now know the length’ 


of the tether you have given us. We may 
discuss the conduct of a “ corrupt villain’ 
of a judge (if such an one should ever be 
found); the conduct of a corrupt villain, 
a cruel tyrant, a base perverter of the law, 
we may freely discuss; but if we call him, 
either by words or innuendo, a corrupt vil- 
lain, a cruel tyrant, a base perverter of the 
law, we must beware of our property, li- 

berty,and eventually our lives. ——Thank 

you, ‘* busy slave ;”’ your illustration ine 
most happy that could have been. @is-’ 
covered; and, thus placed in its perrer 
light, it cannot fail to do a great deal of 
good. Never was there any thing more to 
the point. We may discuss the subject of 
2B 2 
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flogging; freely discuss it; but, if we say 
any thing about it calculated to prodace 
an impression likely to lead to an aboli- 
tion of it, we incur all the pains and pe- 
nalties of libel. In short, we are quite 
free to discuss, so long as we say nothing 
to displease any man who has the power 
to prosecute us. ‘This is the sum total of 
vour doctrine of the law of libel. But, 
this is only in common cases. We are al- 
lowed this large portion of liberty only in 
cipil matters ; for, as to military matters, it 
appears that this “ busy slave’? would not 
allow us even to open our lips, or mark a 
single word upon paper, good, bad, or in- 
dillerent. “Such a subject (that of 
« flouging of soldiers) is,’ says he “a 
« DELICATE, a dangerous ene at ali 
‘< @mes, in a Newspaper, and should be 
«« discussed with great cauéton. It should, 
‘indeed, be left wholly to nulitary men in 
LMPLOY MENT, whose proper pro- 
“vince it is, aud to Parliament. Taken 
‘cup by such parties, a due caution will 
“be observed, and soldiers will feel re- 
“‘ spect, may, gratitude, on finding their 
‘* governors thels proper protectors, anxi- 
‘ous to secuee them the kindest treat- 
“ ment consistent with discipline. 
“weekly Newspapers, instituted and written, 
“ to flatter and corrapt the lower rauks, 
‘to spread discontent and feed sedition, 
‘every Sunday ameng the labouring 
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* classes, to the exclusion of RELIGIOUS | 


‘< duties; if such publications take up the 
“ subject, and treat it in the manner de- 


“sentiments, ‘They will easily be persuaded 
‘« sheir officers betray and oppress, and that 
“Government neglects them; they will 
“look-up to the alehouse democrats as 
““the expounders of their duties, the 
“champions of their rights; and thus 
“they will be prepared for revolt, The 
“« privilege of discussion in & Jice staic, does 
“nek necessarily include an, unlimited 
“right in CIVIL citizens to animadvert 
“ on the relations begween. soldicr and officer; 
“ar ifisuch a right be assumed, it should 
Fo touched with the delicacy shewn to a 
« senies deers peeps long to us,’ 
——W hy thiseverlasting use, of the words 
delicqte and delicacy, as applied, to. the sub- 
jeet of flogging of soldiers? is one 
ae such amatter with delicacy ? 
pot; by why are you so? The reader 
Will answer the question.———It is, you 
See, reader, not to be touched upon in the 


‘weWspapers, at all, and particularly in the 
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But it | 


you are very delicate upon this 





{Tig 
weekly news-papers ; and, I really wonder 
that the slave had not proposed to punish 
us for the use of the word FLOG, or any 
of its derivatives, and to make it criminal 
in us to write about flogging even dogs or 
horses or mules or asses. To use the 
word flog at all seems to be so offensive io 
this venal man, that we must expect soon 
to hear bim propose that we shall be punish- 
ed for printing it in any shape or for any 
purpose whatsoeyer, lest it should offend 
delicate eurs. But our members of parlia. 
ment (many of whom he accuses of getting 
their seats by bribery) may, it seems, 
touch upon the matter, because, by such 
parties, it willbe handled with due deli. 
cacy and caution; and he allows, too, that it 
may be touched upon by miliary men in 
employment. Not any military man, who 
happens not to be employed, and, of 
course, Mr. Warpie, though a military 
man, must not touch the matter except in 
| the Efonourable House. At any rate, the 
| press is not to meddie with it; and thus, 

according to this backed-on slave, the halt 

million of our countrymen, who are con- 

stantly or occasionally in arms for the 
' defence of their country, are not ouly 
“ out of the pale of the constituiion,’’ but also 
| out of the pale of the press, which must take 
' no more account of them than if they 
were so many stocks or stones, Not only 
are ali the principles ef the /aws to be 
dead as towards this half million of our 
countrymen; but they are te be cut oil 








| from all netice om the part of the press, 
“ scribed, soldiers will feel. very different | 


which, in one way of another, takes 
notice. of every other creature. ‘This 
venal man will allow. us ta write about 
sheep and pigs, and he has himself fre- 
quently urged éheir claims on the humanity 
| of the legislature. Nay, I have seen him 
holdup. to abhorrence (and very justly) 
hard hearted ruffian, who had been seep 
| flagging a poor horse *tilk the animal drop- 
ped; but, he wil nos allow, that the 
public prints shall meddie a¢ all with the 
treatment of the half-million of our coun- 
trymen who are subject. to military law 5 
and he tells us, that theprivilege of discus 
sion. in a free state. doesnot include the 
right in CIVIL citizens. (meaning: peop!* 
out of the army) to animadvert on the rela- 
same besween soldier and pene 
adds, that itis a thing which pre 
perly belong to us! And, this. is said ~ 
England, observe} The slave would: not 
say it neither if he did not expects 
indeed, knew, chat it would, by 4s reade!% 
be received with approbation. What @ 
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pass, then; mitist He thitik thifi#$ are | to their grievatices! No mén know the 


dofiing to! What views he mitist liave of 
the state of the fation’s feélings aid af- 
fairs! This article speaks a great deal 
more than meéfs thé éat———The civil ci- 
tizens of a free State fiitist not meddle with 
the relatidis betweéfi soldier and officer ! 
This is cutting the soldier off ftom civil 
society with a vengédnce. This is the 
trie way. It is making short work of it. 
Ard yet; it must cut this Man and 
his like to the very soul to be comipelled 
to nakethese avowals. They would fain 
not do it. ‘They would fain see the press 
muzzléd, completely thuzzled, and keep 
ialkiig to us about its léberty all the while. 
That is What suits them best. That is their 
favorité. It is what they have long arid 
long beer’ at. So that it is beyond miea- 
suté gtievous to them to be obliged to 
throw off the mask, and to Jet their ty- 
tinnical principles staré us fally im the 
face. This they have been driven to by 
the recent dis¢ussions upon the subjéct of 
flogging and of the Liberty of thé Press, in 
which distussions they have failed in all 
their attempts to make the existence of the 
latter reconcileableé with a denial of the right 
to state freely and fully and in ds strong 
language ag we please, or are able, our dis- 
approbation of flat mode of punishniént. 
This éffort of thé Cotrrek is; however, 
the last, and a desperate on it is. It was 
s0 very stupid, that I was inclined to let 
it pass, especially, as was called fiom it 
by so many inviting topits; but, I 
could . find it my heart te’ heave such a 
mass tyrannical principles withéut 
holding then up’ to thd aBBcrVenke of my 
readers ; and, having begun upon it, 1 
will go or'té thé énd.-——=Mr. Brovétram 
(as F had dome Beforéy treated with ridi- 
cule the idea of any than bein likély 
to succeed’ in pérsuatiing the sdtdiers 
to dislike floggifig..isHear thé an- 
swer, which thé vernal rin givéd to 
his —aiase But it is affirmed théte can 
be no danger in thése inffawmiater 
,_ libels. “ Men a¥e 36 punished’ or they 
eat not,”’ it is said. “If thiey are not 
ia punished, where’ is the danger ? and 
rt if they d¥e, how can it- be nigerous 
to tell theni of it, since the fact is daily 





“ “ before their eyes: ave informied 
) of nothing new to inflamie'theni.” By 
« stich Pe eee is this atrocious 

libel defended ; 6fid' of the most 


“renowned ¢hatpions' of the too. 
* Onur first parents weré found Er cbiitent 
by the Devil, but he opened their eyes 








tt necessity of flogging mote than the soldiers 
« thenisélés, or APPROVE of it niore When 
 dyisely resorted to, and moderately exercis- 
«ed. But it evidently is easy to persuade 
« men of their edutation and habits that they 
« are cruelly treated, though they knew ve 
« not till they Were told so.”” ——Now, reader, 
is not this considering the soldiet iii the 
light of a mere beast ? Is tot this a most 
galling insult? Is it not ad most cutting 
stroke at half a millioti of Out Countiymen, 
to represent them as stich stapid béasts as 
to be cdsily persuaded that they do feel 
that which tliey donot feel? Meni of their 
education and habits! Why, they are halfa 
million in mamber ; they are a considerable 
part of the male population of thé country ; 
they aréa 14th part or there abouts of alithe 
males in the Kingdom ; they are, pethaps, 
a full fourth patt of alt the able-bodied 
meh in the kingdom; atid, all these, our 
own countrymen, tov, are represented as 
being such senseless, stich stupid, such 
brotal animals, as not to be able to discérn 
the truth of falsehood of what is said to 
then about what they théinselves expe- 
tiehce! Neéver was atiy set of human 
créaturés so shaniefally msalted.——Be- 
sides, if they aré such beasts, if their edu- 
cation and habits are so degraded, is it 
likely that they will READ ; and, if they 
redd not, how afé théy to be affected by 
our publications ?>————But, the vehal man 
tells us, that the soldiers themselves know 
the mecéssity of flogging, atid approve of it.” 
Well; thei; what danget ¢an there be in 
writing about it? How is it possible to ex- 
cité Mutiny amongst such men by writing 
against floggitig? What a heap of incon- 
sistenicies and cdntrddictions are here ! 
What indwbicablé proof of a rotten ¢aase ! 
Verily, you had done well, if you had left 
thé mattér as it was, and not male this last 
despératé attempt to retrieve your defeat, 
The Courter says, but produces no proof, 
that the flogging in our army is very rare; 
that it is. punishment very seldom inflicted; 
and that it is, on that decoint, held to be 
very disgraceful. But we mast take the 
whole’ passage, for it is’ Curious in the ex- 
treme,———« The Frénch miodé of punish 
“ment is preférréd aiid recommended. 
“ An attempt to introduce it into the Eng- 

“ lish army could only be made by igno- 

‘« Hince or malignity. The characters and 

 ténipers of the two nations are quite dif- 

« ferént. If ww6 coblers qyarrel in France 

“they go'out’ with pistols or swords and 

“fight a duel. Englishmen are not so 
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«‘sanguinary and sinful. They have a 
« greater love of life, a greater veneration 
« for that first and greatest of God’s bless- 
* ings, the consequence of a better education. 
« Are we to believe that Englishmen are 
*« less shocked by lacerated backs, scream- 
“ings, blood-oozings, &c. than French- 
“men? Are British Officers, are English 
«Gentlemen such monsters as to delight 
‘in such exhibitions? Are not, on the 
“ contrary, humanity and generous feeling 
* their characteristics ? Our habits of so- 
* ciety, refined manners, and general reading, 
“* have softened our hearts, have made us, if 
“not so chivalrous, yet certainly a more 
‘« humane people than our ancestors ; and 
“‘ are we to be told that military punish- 
“ment is not to be entrusted to the most 
«« vencrvous and noble part of such a people ? 
* Punishments in our army arenot now half 
“* so frequent or severe as they were former- 
aes |. One This last assertion is afterwards 
repeated several times; and, in one place 
the venal man says, that the assertions of 
the heavy disgrace of flogging prove the effi- 
cacy and rarity of the punishment. 
There might have been better proof of the 
rarity; for, Sir Francis Burprrr moved, 
some time ago (and this man allows mem- 
bers of parliament to open their lips upon 
the delicate subject) for an account of all 
the floggings in a given time, inflicted in 
the several regiments; which motion was 
negatived, and for which motion this very 
man abused him, and averred that it could 
have arisen only from some mischievous de- 
sign. Now, why so? If the floggings 
Were rare; if they were seldom inflicted ; 
if they Were inflicted only in a wise and 
moderate way as this man asserts they are; 
if the soldiers do know the necessity of 
them; if they do approve of them, as he 
says they do; if all this was so, and is so, 
why not produce the return moved for, 
which would have, at once, silenced Sir 
Francis Burdett, and would have done a 
great deal of good instead of mischief ? 
Vhy not produce it? Or, at any rate, with 
what face can such a man accuse Sir Fran- 
cis of a mischievous design in moving for it? 
In the passage just cited we are told 

of our better education than that of the 
French, of our refined manners; and of our 
gcneral reading. Indeed! Why, it was but 
now that you told us, that the men in our 
army were of such an education and such 
habits as to be easily made to believe that 
they were ill-treated when, all the while, 
they were well-treated. You, but now, 











represented half a million, @ fourth part 
of the able-bodied men of the kingdom as 
being such brutes as to be unable to dis. 

cern truth from falshood even as to the 

things daily under their eyes. It is said 

of some of the savages of Africa, that when 
they receive a cut with a knife, they do 
not know how to trace the effect to the 

cause any more than a cow or a horse 
does; and this is about the level upon 
which you, but just now, placed one fourth 
part of the able bodied.men of this nation 
of “ refined manners, and general reading,” 
How do you reconcile this? But, your 
whole article; the whole of this your 
eulogium, on the flogging of soldiers, is a 
mass of inconsistencies and contradictions. 
——There is one more passage to notice, 
and it connects itself with what was, by 
the same writer, said, the other day, about 
the meeting at Westminster. He says, 
that Sir Francis Bunpertt has, “ in his 
“ bombastical speeches called our army a 
« flogged army, and the English nation a 
« flogged nation.’? In his comments upon 
the Westminster Meeting he says: “Sir 
« Francis Burdett made a short speech, in 
“which he particularly alluded to the 
« practice of flogging: It was now, he 
« said, sanctioned by Act of Parliament: 
« just as it always has been, with the dif- 
“ ference, recently made, which Sir Fran- 
“cis no doubt forgot, that that punish- 
“ ment may be commuted for imprisonmeit. 
« « The whole of the people of this coun- 
« « try were liable,’ he added, “ to & 
« « taken or flogged,’ an old expression of 
“ his, “ @ flogged nation.” Because, a sol- 
« dier, if he deserts his colours, or dis- 
« obeys his officer, violating the first aia 
“ ciple and duty of a soldier, may be flogged, 
“ the whole nation is “ @ flogged nation. 

« forsooth. As well might he say, be- 
“ cause some men, who ri _— 
“ felony, or forgery, are hanged, W 

ee hinged nation. Thite was said by this 
very identical tool of corruption, upo 
the occasion when the expression we 
first made use of by Sir Francis, namely 
during the discussions upon the ose 
Militia Law, of which, be it observee, 
LORD CASTLEREAGH .was the 1 
ventor.————The best answer to this man are 
the very words of Sin Francis BurDs™T- 
He said, that “in the then circum 
stances of Europe, this country sng 
“not rest in safety on any thin in on 
“armed population. The British a4 

“ should be in a state to feel no alarm 
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eto be raised against Buonaparté.” 


«even though it had not a ship on the 
I «sea. He was not dissatisfied, that the 


« people should be made an armed peo- 
«ple. He would not, however, give up 
«the people to be flogged. He would not 
«allow Britain to be a flogzed nation, 
«When men voluntarily sold themselves 
«jnto that situation it was a sufficient 
«shame to the country that permitted 
«such an abuse; but he would not allow 


«the people to be brought into that situa- 


“tion by compulsory enactment. He 
«was aware that the constitution of 
“the country placed every man at the 
« disposal of the King for resistance of the 
“enemy in case of invasion. He objected 
«not tothis; but he wished, by the aboli- 


“tion of the disgraceful penalties attached 


“to the condition of a British soldier, to 
“make the situation such as a freeman 


' might, without impropriety, be placed 


«jin,’—— These were the very words 
spoken by him on the 2nd of May 1808, 
on LORD CASTLEREAGH’s Local Mili- 
tia Bill. Judge, then,.of the baseness of 
this tool of corruption, who now says, that 
Sin Francis Burprerr and the reformers 
“have always attempted to shackle our 
“strength and cripple our arm, when it was 





What Sin Francts Burperr said, upon 
that occasion, he has ofientimes said 
since ; and, do not men now begin to sce 


Bthat he was right? Yes, and this venal 


man sees 't as. clearly as any one; 
but, to say that he sees it would not suit 
his purpose, or the purposes of those to 
please whom he writes.— He denies 
the right of any of us, whether at public 
meetings or in print, to complain of, 
or even to discuss, the practice of 
flogging; but he takes it boldly upon 
im to discuss. it at full length; aye, 
says he, but, then, I speak in praise of 
5 ning 3 which, I suppose, he will put 
ew as a specimen of the effects of 
lose refined manners, that humanity, and 
general reading, of which he so loudly 
ag as characteristics of the nation —— 
pillar oe at Westminster was, of 
ie rytrsin ss for the discussion of any 
detente great importance that presented 
a — to the minds of those who 
for th speak ; and, how was it possible 

em to think of a subject of more im- 
wah ai than this? The flogging in the 
* a me of the press (I wonder the 
writerseamene not propose to flog refractory 
i publishers), and the state of the 
‘Presentation : these were the topics of 
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the speeches, and the admirable, the ini- 
mitable, Address itself; and, what other 
topics, except those of fulsome panegy- 
ric, was, at this time, to be found? 
What! did the Counter imagine, that the 
people of Westminster; that the consti- 
tuents of Sir Francis Btrpett, were 
going to meet to pass a hum-drwn address 
about confidence and condolence merely ? 
Miserable indeed would our prospect be, 
if they could have had such an object in 
view. They would then have richly 
merited the charge of those persevering 
place-hunters, the EpINBURGH REVIEWERS, 
who accuse the reformers of having formed 
an alliance, with the creatures of corruption. 
No, poor bungry lads, we have formed 
no such alliance; but others have; and, 
our crime, in your eyes, is, that we have 
exposed that alliance in all its odiousness. 
——Here I put an end to this discussion, 
being very well persuaded, that the advo- 
cates of the lash will not be anxious to 
revive it. 

Bank Dotiar Tokens.——Lord Gren. 
VILLE, in the House of Lords, on the 21st 
instant, made a motion for papers upon 
this subject. He said, that he supposed no 
one would now deny the depreciation of 
Bank paper.—He was deceived ; for, as 
the report states, Lord Campen did deny 
it; and said, that it was SILVER that had 
RISEN !~——Come, come! let us be grave, 
let us be serious; for, certainly, a more se- 
rious subject can never hardly present itself. 
—Let us see, then: paper has not fallen, 
but money has risen! Very good indeed. 
Very good, upon my word,—-Well, we 
shall have the subject of remedies discussed 
soon. Oh! how I burn with impatience 
to hear that discussion! How I long to 
hear it proved, that there is a remedy for 
the rise in the price of silver and gold! 
——Be this remedy, however, what it 
will, the disease has not been occasioned 
by the Jacobins and Levellers. ‘They have 
had nothing at all to do with the matter. 
They have bad nothing ot do with the 
Bank and India House. They have been 
beaten and kept down. They cannot be 
accused of having had the smallest share 
in producing the thing that now stares the 
country in the face, GuizzLt GREENHORN, 
whatever be her fate, has nothing to re- 
proach the Jacobins with; and those who 
burnt Paine in efligy will have the hap- 


piness to reflect, let what will come, that | 


they did their best, to support the wars 
against Jacobins and Levellers, and to 
keep down all that was opposed to ** the 
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« great statesman now no more,” ———But, 
we must come back to this topic. This is 


cut-and-come-again. A dish for all on 


in the week, holidays and all. This is the 
great pivot, on which every thing turns, 
and the politician, who does not view it in 
that light, is but half a politician. Every 
thing but this may be affected by acci- 
dental circumstances; but this is a cause 
that works steadily. It is whata tree is in 
agriculture: it depends not upon seasons 
or management. It goes on of dise/f like 
the age of man, and its consequences are 


as certain. 
W*™. COBBETT. 
State Prison, Newgate, Friday, 
March 22, 1811. 





TilE ENGLISHMAN’S RIGHT: 


A Dialogue between a Barrister at Law and 
a Juryman ; plainly setting forth, I. The 
Antiquity, IT. The Excellent Designed 
Use, Lil, The Office, and Just Privileges, 
OFJURIES, by the Law of England. —— 
By Sin Joun Hawes, Solicitor- General 
to King William HI. 

(Continued from page 704 ) 


soeveeeeeees But if you are not satisfied, that 
either the act he has committed, was ¢rea- 
aon, or other crime, (though it be never so 
often called so;) or that the act itself, if it 
were so criminal, was not done: then what 
remains, but, that you are to acquit him? 
for the end of Juries is to preserve men 
from oppression ; which may happen, as 
well by imposing, or ruining them for that 
asa crime, which indeed is none, or at 
least not such, or so great, as is pretended ; 
as by charging them with the commission 
of that, which, in truth, was not committed. 
And bow do you well, and truly try, and 
true deliverance make, when indeed you 
do but deliver him up to others to be con- 
demned, for that, which yourselves do not 
believe to be any crime? 

Jurym. Well; but the supposed case is 
@ case unsupposable. It is not to be 
imagined, that any such thing should hap- 
pen; nor to be thought, that the judges 
will condemn any man, though brought in 

uilty by the Jury, if the matter, in itself, 
€ not so criminal by law. 

Barr. It is most true, I do not believe 
that ever that case will happen. I put it 
in a thing of apparent absurdity, that you 
might the more clearly observe the un- 
reasonableness ef this doctrine; byt withal 
T must tell you, that it is not impossible 


[720 
that some other cases, may really happ, 
of the same, or the like nature, thee ; 


more fine, and plausible. And though we 
apprehend not, that during the reign of 
his Majesty, that now is, (whose life God 
long preserve) any Judges will be mate, 
that would so wrest the law ; yet what secy. 
rity is there, but that some successors may 
not be so cautious in their choice? ani, 
though our benches of judicature be at pre. 
sent furnished with gentlemen of great in- 
tegrity, yet, there may one day happen 
some Treszlzan, or kinsman of Empson’s, to 
get in, for what has been, may be, who, 
Empson-like, too, shall pretend it to be for 
his master’s service to increase the number 
of criminals, that his coffers may be filled 
with fines, and forfeitures: and then such 
mischiefs may arise. And Juries, having 
upon confidence parted with their just pri- 
vileges, shall then, too late, strive to re- 
assume them, when the number of ill pre- 
cedents shall be vouched to inforce that 
as of right, which in truth was at first a 
wrong, grounded on easiness and iguo- 
rance. Had our wise, and wary ancestors, 
thought fit to depend so far upon the con- 
tingent honesty of judges, they needed not 
to have been so zealous to continue the 
usage of Juries. * 

Jurym. Yet still I have heard, that in 
every indictment, or information, there is 
always something of form, or law, and, 
something else, ot fact ; and it seems rea- 
sonable, that the Jury should not be bound 
up nicely to find every formality therein 
expressed, or else to acquit, perhaps, 4 
notorious criminal. But if they find the 
essential matter of the crime, then they 
ought to find him guilty. 

Barr. You say true, and therefore must 
note, there isa wide difference to be made 
between words of course, raised by im- 
plication of law, and_ essential words, 
that either make, or really aggravate, the 
crime charged. The law does suppos 
and imply every trespass, breach o! the 
peace, every felony, murder, or treason, 
to be done Vi et Armis, with force, 4 


aaa 





* If the reader is desirous of seeing 
many unhappy consequences, to ag 
such a dependance would subject us; “ 
him read the second postscript to the Le 
ter to Almon in matter of Libel. There 
are many observations in that ee. 
which give great confirmation to the ¢ 
trines here laid down, and shew the a 
to have been possessed of exceeding! 





| Great abilities, judgment, and learning- 
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arms, fe. Now, if a person be indicted 
for murder by poison, and the matter 
roved ; God forbid the jury should scru- 
ple the finding him guiity upon the in- 
dictment, merely because they do not find 
that part of it, as to force, and arms, 
proved | for thats implied as a neces- 
sary, or allowable, fiction of jaw. 

But on the otherside, when the matter 
inissue, in itself, and taken as a naked 
proposition, is of such a nature, @8 no ace 
tion, indictment, or information will lie 
for it singly; but it is worked up by 
special aggravationsinio matter ofdamage, 
or crime; as that it was done to scanda- 
lize the government, to raise sedition, to 
affront authority, er the like, or with 
such, or such, an evil intent: If these 
aygravations, Or some overt act to mani- 
fest such ill design, or intention, be not 
made out by evidence, then ought the 
Jury to find the party, not guilty. For 
example : 

Bishop Latimer, afterwards a martyr in 
bloody queen /ary’s days, for the Pro- 
testant religion, in his sermon preached 

before the mostexcellent king Edward VI. 
delivered these words: ‘I must desire 

‘ your grace to hear poor men’s suits your- 

‘self. The saying is now, “ That mo- 

‘“ney is heard every where :”—* If he 

‘“be rich, he shall soon have an end of 

‘“his matter.’ Others are fain to go 

‘home with weeping tears for any help 
‘they can obtain at afy judge’s hand, 

‘Hear men’s suits yourself, I require you 
‘in God’s behalf: and put them not to 
‘the heating of these velvet-coats, these 
‘up-skins, Amongst all others, one e8- 
‘pecially moved me at this time to speak : 
‘This it is, Sir: A gentlewoman came 
‘and told me, that a great man keepeth 
certam lands of hers from her, and will 
‘ be her tenant in spite of her teeth. And 
that in a whole twelve-month she could 
1 0 get but one-day for the hearing of 
sell ea and the same day, when it 
, ould be heard, the great man brought 
tes his side a great sight of lawyers for 
, Scouneil. ‘The gentlewoman had but 
Prete. of law, and the great nian 
Pov oe door he cannot tell what 
the Seles, t when the matter cate to 
; judge was a means to the 
gentlewoman, that she should let the 

Great than have @ quietsess it her land. 
lok hs prea wa graces that ye would 
judges! hearken what 

God saith in his hely beok; Awmdite illos 
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‘ ita pareum, ut magnum, Hear them, saith 
‘he, the small as well as the great; the 
‘ poor as well as the rich; regard no per- 
‘son, fear no man, And why? Quia Do- 
‘mini judicium cst, The judgment is God's. 
‘ Mark this saying, thou proud judge: the 
‘devil will bring this sentence against 
‘thee atthe day of doom. Hell will be 
‘full of these judges if they repent not, 
‘and amend: they are worse than the 
‘wicked judge that Christ speaketh of, 
‘ Luke the 19th, that neither feared God, 
‘nor the world. Our judges are worse 
than this judge was ; for they will nei- 
ther hear men, for Ged’s sake, nor fear 
‘of the world, nor importunateness, nor 
any thing else ; yea, some of them will 
command them to* ward if they be im- 
‘ portunate.—I heard say, that when a 
suitor came to one of them, he said, 
‘« What fellow is it, that giveth these 
‘< folks counse! to be so importanate : he 
‘ deserves to be punished, and cominitted 
‘toward.’ Marry, Sir, punish nite thei; 
it is even I that gave them counsel. | 
‘would gladly be punished in such a 
‘cause; and if you aniend not, I will 
cause them to cry out upon you still; 
‘ even as long as I live.’~--+These are the 
very words of that geod bishop, and mar- 
tyr, father Latimer : ‘ But now-a-days the 
‘ judges be afraid to hear a poor man against 
‘the rich; insomuch, they will either 
‘ pronounce against him, or so drive off 
‘ the poor man’s suit, that he shall not be 
‘able to go through with it.’+ 

Jurym. Traly they are somewhat bold, 
but I think very honest ones. But whut 
signify they to our discourse ? . 

Barr. Only this ;-Suppose the judges 
of those times, thinking themselves ag- 
grieved by such his freedom, should have 
brought an indictment against him, setting 
forth, that ‘falsly, and nualiciously, im- 
‘tending to scandalize the government, 
‘and the admiuistration of justice, m this 
‘realm, and to bring tle same into con- 
‘tempt, he did speak, publish, and declare 
‘the false, and scandalous, words before 
‘ recited.’ 

Jarym. I conceive, the jadges had more 
wit, than to trouble themselves about sack 
a business. 

Barr. That is nothing to the purpose ; 
bot suppose, I say, by them, or any body 
else, it had been done; and his speak~ 
ing the words had been proved ; and you 
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* Pritt. 
+ See also Latimer’s Third Sermon. 
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had then been living, and one of the Jury ? 

Jurym. I would have pronounced him 
not guilty, and been starved to death be- 
fore I would have consented to a contrary 
verdict ; because the words in themselves 
are not criminal, nor reflecting upon any 
particulars : and as for what is supposed 
to be laid inthe indictment or information, 
(« that they were published, or spoken, to 
* scandalize the government, and the ad- 
‘ ministration of justice, or to bring the 
‘same into contempt’) nothing of that 
appears. 

Barr, You resolve, as every honest, un- 
derstanding, conscientious man, would do 
in the like case ; for when a man is pro- 
secuted for that, which, in itself, is no 
crime, how dreadfully soever it may be 
set out, (as the inquisitors in Spain use to 
clothe innocent Protestants, whom they 
consign to the flames, with Sambenitos, 
garments all over bepainted with Devils ; 
that the people beholding them in so 
hellish a dress, may be so far from pity- 
ing them, that they may rather condemn 
them in their thoughts as miscreants not 
worthy to live, though in truth they know 
nothing of their cause ;)—yet I say, not- 
withstanding any such bugbear artifices, 
an innocent man ought to be acquitted, 
and not he and all his family ruined, and 
perhaps utterly undone, for words, or 
matters, harmless in themselves, and pos- 
sibly very well intended, but oniy ren- 
dered criminal, by being thus hideously 
dressed up, and wrested with some far- 
fetched, forced and odious construction.. 

Jurym. This is a matter well worthy 
the consideration of ali Juries ; for indeed 
I have often wondered to observe the ad- 
verbs in declarations, indictments, and in- 
formations, in some cases to be harmless 
vinegar and pepper, and in others, hen- 
bane steeped in agua fortis. 





Berr. That may easily happen, where 
the Jury does not distinguish legal impli- | 
cations, from such as constitute, or mate- 
rially aggravate, the crime; for if the 
Jury shall honestly refuse to find the latter | 
in Cases where there is not direct proof of | 
them, (viz. That such an act was done | 
falsiy, scandalously, maliciously, with an 
intent to raise sedition, defame the go- 
vernment, or the like,) their mouths are 
not to be stopt, nor their consciences sa- 
tisfied with the court’s telling them—You 
have nothing to do with that ; it is only 
matter of form or matter of law : you are | 
—re examine the fact whether he spoke 
such words, wrote, or sold, such a book, 
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or the like.* For now, if they should igs 
norantly take this for an answer, and brin 
in the prisoner guilty, though they mean 
and intend, of the naked fact, or bare act 
only ; yet the clerk recording it, demand, 
a further confirmation, saying to them 
thus ; ‘ Well then, you say A. B. is guilty 
‘of the trespass, or misdemeanor, jp 
‘manner and form, as he stands indicted ; 
‘and so you say all;’ To which the fore. 
man answers for himself and his fellows, 
‘ Yes.” Whereupon the verdict is draw, 
up-—‘ Juratores super sacramentwn suum 
‘ dicunt,’ &e. ‘The Jurors do say upon 
‘their oaths, that A. B. maliciously, in 
‘contempt of the king and the govern. 
‘ment, with an intent to scandalize the 
‘administration of justice, and to bring the 
‘ same into contempt, or to raise sedition,’ 
&e. (as the words before were laid) ; 
spake such words, published such a book, 
or did such an act, against the peace of 
our Jord the king, his crown and dignity. 
Thus a verRDIcT, so called in law guisi 
veritatis, because it ought to be the voice, 
or saying, of TRUTHT itself, may become 
composed in its material part of falshood. 
Thus twelve men ignorantly drop into 4 
perjury. And will not every conscientious 
man tremble to pawn his soul under tle 
sacred, and dreadful solemnity of an oath, 
to attest, and justify, a lye upon record to 
all posterity ? besides the wrong done to 
the prisoner, who thereby perhaps comes 
to be hanged, (and so the Jury én foro cu 
scientie are certainly guilty of his mur 
der ;) or at least by fine, or imprisonment, 
undone, with all his family, whose }\ 
curses will fall heavy on such unjust Jury- 
men, and all their posterity, that agai™ 
their oaths, and duty, occasioned the! 
causeless misery. And is all this, think 
you, nothing but a matter of formality * 
Jurym. Yes, really a matter of vast!" 
portance, and sad consideration ; ie 
think you charge the mischiefs done °) 
such proceedings a little too heavy up% 
the Jurors. Alas, good men! they mes 
no harm ; they do but follow the direc 


——— ae 





* A prophet !—-Our modern 0 
have ofien been the subjects of es 
on account of their apprehensions ; he f 
ever, we have lived to see the completiol 
of several predictions, here made by 
of our ancestors ; and our posterity M*” 
in the same manner, have reason ; 
convinced, that those made in our tm" 
are not entirely without foundation. 

t Veré dictum. 
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ons of the court: ifany body ever happen 
» be to blame in such cases, it must be 
ne judges. 
P stg Yes, forsooth ! that is the Jury- 
an’s common plea; but do you think it 
il] bold good in the court of Heaven? 
Tis vot enough that we mean no harm, 
t we must do none neither ; especially 
» things of that moment, Nor will igno- 
nce excuse, where it is affected, and 
here duty obliges us to inform ourselves 
tter, and where the matter is so plain 
d easy to be understood. 
As for the Judges, they have a fairer 
a than you, and may quickly return 
e burthen back upon the Jurors; For 
we,’ may they say, ‘ did nothing but our 
duty, according to usual practice: the 
ury, his peers, had found the tellow 
puilty, upon their oaths, of such an 
dious crime, and attended with such 
ile presumptions, and dangerous cir- 
umstances, They are judges; we took 
him as they presented him to us; and 
ccording to our duty pronounced the 
entence, that the law inflicts in such 
ases, or set a fine, or ordered corporeal 
punishment upon-him, which was very 
noderate, considering the crime laid in 
he indictment, or information, and of 
Which they had so sworn him guilty. If 
¢ were innocent, or not so bad as repre- 
ented, let his destruction lie upon the 
ury, &c. At this rate, if ever we 
ould have an unconscionable judge, 
ight he argue ; and thus the guilt of the 
bod, or ruin, of an innocent man, when 
is Loo late, shall be bandied to and fro, 
shuffled off from the Jury to the Judge, 
from the Judge to the Jury; but 
ully sticks fast to both ; but especially 
the Jurors ; because the very end of 
r institution was to prevent all dangers 
such oppression ; and in every such 
‘e, they do not only wrong their own 
Is, and irreparably injure a particular 
‘son, but also basely betray the liber- 
$ of their country in general. For as, 
thout their ill compliance and act, no such 
schief can happen ;—so by it, ill prece- 
Ms are made, and the plague is-in- 
— honester Juries are disheartened 
uced by custom from their duties; 
puvileges are lost by disuser ; and 
4ps within a while some of themselves 
yanves hole picked in their coats, 
: mar they are tried by another Jury 
~ wise, and honest, and so deservedly 
© ‘© smart under the ruinating effects, 
ice umPle, of their own folly and in- 
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Jurym. You talk of folly, and blame 
}Jurymen, when indeed they cannot help 
it. ‘They would sometimes find such a 
person guilty, and such an one innocent, 
and are persuaded they ought so to do; 
but the court over-rules, and forces them 
to do otherwise. 

Barr. How, I pray ? 

Jurym. How! why, did you never hear 
a Jury threatened to be fined and impri- 
soned, if they did not comply with the 
sentiments of the court ? 

Barr. I have read of such doings, but I 
never heard, or saw it done: and indeed 
I do not doubt but our seats.of justice are 
furnished with both better men, and better 
lawyers, than to use any such menaces, or 
duress ; for undoubtedly it is a base, and 
very illegal practice. But, however, will 
any man that fears God, nay, that is but 
an honest heathen, debauch his conscience 
and forswear himself; do his: neighbour 
injustice; betray his country’s liberties, 
and consequently enslave himself, and his 
posterity ; and all this merely, because 
he is hectored, and threatened a little ? 

Jurym. I know it should not sway with 
any : but alas! a prison is terrible to most 
men, whatever the cause be; and the fine 
may besuch, if one shall refuse to com- 
ply, as may utterly ruin one’s family. 

Barr. Fright not yourself ; there is no 
cause for this ague-fit, to shake your con- 
science out of frame, if you are threat- 
ened, "tis but brutum fulmen, lightning 
without a thunderbolt, nothing but big 
words ; for it is well known, THAT THERE 
IS NEVER A JUDGE IN ENGLAND THAT 
CAN PINE, OR IMPRISON, ANY JURYMAN IN 
SUCH A CASE. 

Jurym. Good Sir! I am half ashamed to 
hear a Barrister talk thus : have not some 
in our memory been fined and impri- 
soned? And sure that which has actually 
been done, is not altogether impossible. 

Barr. Your servant, Sir! under favour 
of your mighty wisdom, and experience, 
when I said no judge could do it, I spake 
the more like a Barrister; for it is a 
maxim in law—JId possumus quod Jure pos- 
sumus ; ‘aman is said to able to do 
only so much, as he may lawfully do.’ 
But such fining, and imprisoning, cannot 
lawfully be done; the judges have no 
right, or power, by law, to do it; and 
therefore it may well be said, they cannot, 
or are not able, to do it. - 
Avid whereas you say, that some Juries 
in our memory have been fined and im- 
prisoned, you may possibly say true; but 
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it is as true, that it hath been only iu our 
memory, for no such thing was practised 
ia antient times; for so I find it asserted 
by a late learned judge,* in these positive 
words: ‘No case can be offered, eithér 
‘before attaiuts granted m general, or 
‘ after, that ever a Jury was punished by 
‘fine and imprisonment by any judge, 
‘for not finding according to their evi- 
‘dence and his direction, antil Popham’s 
‘time ; nor is there clear proof, that he 
‘ ever fined them for that reason, separated 
‘from other misdemeanours.’ And ‘fol. 
152, he affirms, ‘That no man can shew, 
‘that a Jury was ever punished upon an 
‘ information, either at law, or in the Star- 
‘ chamber, where the charge was only for 
‘ finding against their evidence, or giving 
‘an untrue verdict; unless imbracery, 
‘ subornation. or the like were joimed,’ 
So that, you see, the attempt is an inno- 
vation, as well as unjust; a thing unknown 
to our forefathers, and the ancicnt sages 
of the law: and therefore so much the 
more to be watched against, resisted, and 
suppressed, whilst young ; lest in time 
this crafty cockatriee’s egg, haiched, and 
fostered by ignorance, and _pusillanimous 


_ compliance, grow up into a serpent too 


big to be mastered, and so blast, and de- 
stroy the first born of our English frees 
doms. And indeed (blessed be God) it 
hath hitherto been rigorovsly opposed as 
often as it durst crawl abroad ; being cons 
deimned in parliament, and knocked 0” th’ 
head by the resolutions of the judges upon 
solemn argament: as, by ard by, I shall 
derronstrate. 

Juryn. Well, but are jurors not liable 
then to fine or imprisonment, im any case 
whatsoever ? 

Barr. Now you run from the point; 
we were talking of giving their verdict, 
efid you speak of any ecasd whatsoever. 
Whereas you should lierein observe a ne- 
cessaty distinction, whiek I shall give you 
mm the words of that learned judge last res 
Fécited ‘+ ‘Mudmof the office of Jerors, 
* in order to their verdict, is MinisPRELAE: 
‘ae not withdrawing from their fellows 
‘ alter they ate sworn; not receiving from 
‘ ehhe# side évidence hot given im court ; 
* not eating aad drinking before theiy vers 
‘dict; refusing to give @ verdict, &e, 

‘¢ wherein if they transgress, they may be 
‘finabie. Bet the verdict itself, wher 
we MS 
_®* Lerd chief justice Faughan,in lis Re- 
ports, fol. 146, 

> ® Kaughan’s Reports, fol. 152. 








| [iy 
‘given, is nét an act ministerial, bur 
* JUDICEAL, and (supposed to be) accordiy 
* to the best of their judgment ; for mbiek 
‘ they are not finable, nor to be punished 


‘but by attaint ;’ that is, by anothe 
Jury, in cases where attaint lies, and 


ly, they 


where it slrall be found that, wilu/ 
gave a verdict, false and corrapt. 

Now that Juries, otherwise, are jn 1 
case punishable, nor can (for giving thei 
verdict according to theit conscience: 
and the best of their judgment) be \¢. 
gally fined or imprisoned by any judges 
on colour of not going according to the 
evidence, or finding contrary to the dire. 
tidns of the court; is a truth, both founded 
on unanswerable reasons, and confirmed 
by irrefragable authorities. 

* Jurym. Those I would gladly hear. 

Barr. They are many, bat some of the 
most evident are these tirat follow. Asie 
reasons : 

1. A Jury ought not to be fined, or im 
prisoned, because they do not follow the 
judge’s directions; for if they do fotlot 
his directions, they may yet be attainte: 
and to say they gave their verdict accori- 
ing to his directions, is mo bar but the 
judgment shall be reversed, and thet 
punished for weg. ae which if they had 
not done, they should (by this opinit 
have beet fined, and imprisoned, by th 
judge.—Which is unreasonable. 

2. If they do not follow his directiey, 
and be therefore fined, yet they my 
attainted, and so they should be doubl¥ 
punished by distinct judicaturcs lor the 
satné offence; which the common h# 
never admits. 

3. Fo what end is thie jaty to bet 
turned out of the vicinage (that 's - 
neighbourhood) whence the ivsve aris r 
to what end mast hundredors be of 
Jury, whom the law supposeth to hare 
nearer kriowledge of the fact than arr 
the vicimage im general? to whate 
thev challenged so scrupeloasy eer 
array and 1? to what end must “| 
have such a certain freehold, and be pt” 
& legules; homines, and not of affimty " 

parti if after all 

the parties concerned, &c. aict by 

smplicit cone 9 
Sictaes iad pakooey of another - 
under pain of fines, and impr 
when sworn to do it according ' a 
of their own knowledge? A man ©, 
see by another’ seye, nor hear Dy an” 
ear ; nomore can amanconclude,0 | 
the thing to be resolved by anotie* 
derstanding, or reasoning 7 
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[iy n’s understandings were equally alike. | gression, matter of law doth arise, or grow 

) Jif, merely, in compliance, because | out of the reot of the fact. _ Now the Jeary 
bat | nd: e says thus, or thus, a Jury shall | being the sole judges of fact, and matter 
ording ; pps Soe the’ such their verdict | in issue before them, not finding the feet 
wae sald happen to be right true and just; | on which the law should arise, cannot be 
we they being net assured it 1s so Scat said to find against law, which is no other 







































ir own understanding, are forsworn, at 
st in foro conscrentia. 

4. Were Jurors so finable, then every 
vor, and bailiff of corporations, all 


"s, and 
4, they 









in no : ow : : 
ig thei warts of leets, justices of peace, §c. 
vieneet atever matters are tried before them, | 
bye le. \| have verdicts to their minds, or else 
judge », and imprison the Jurors till they 
0 ther e; 80 that such must be either pleased, 
diets oured, or gratified, else ne justice, or 
founded it, is to be had in any court, 
nfirmed 5. Whereas a person by law may chal- 
ge the sheriff, or any Juryman, if of 
var, to his adversary ; yet he cannot chal- 
a of the pe a mayor, recorder, justice, §¢, who 
Astor possible will have a verdict for their 
man, or against their enemy, or else 
1, o7 itt and imprison the Jury till they have 
ow the nined it: so that by this means our 
o fotlow s, liberties, and properties, shall be 
btaintel: lv tied by, and remain at the arbitrary 
+ accort: bosal of every mercenary, or corrupted 
but the ce, mayor, bailiff, or recorder, if any 
nd they should, at any time, get into office. 
they had . Tis unreasonable that a Jury should 
opinit nable on pretence of their going against 
1, try tht revidence; because it can never be 
: 1, whether or no in truth they did find 
J rection, N, or against, their evidence, te reason 
mar be rit ob error lies in the case. 
e dovblt Were Jurymen liable to such arbi- 
y for the y fines, they would be in a worse con- 
mon he bu-than the criminals that are tried by 
'; for in all civil actions, informations, 
to be te indictments, some appeals, or writs of 
vt is, the judgment, or of error, do lie into su- 
p ariseth! of courts to try the regular proceed- 
be of of the inferior, But here can be no 
to hate ‘trial, or examination ; but the jury- 
n those d (Ul fining at all were lawful) must 
nt end at pay the fine, or lie by it; without 
y 10 ly todecide, whether in his particular 
must (hey he were legally fined, or not. 
dl be prt 4 ithout a fact agreed, it is as im- 
Binity wit le for a judge, or any other, to 
er all is the law, relating to that faet, or di- 
jict by ™ peacerning it, as to know an accident 
ther ath no subject ; for as, where there 
isonet’ > law, there is no transgression, so 
vo the be , “here is no transgression, there is 
an cat ace for law; for «the law (saith di- 
authority) <is made for the trans- 
1 oti "; And as Coke tells us, Ev facto 
other's * Upon stating the fact, or trans- 








than a superstructure on fact: so that to 
say they have found against the law, when 
no fact is found, is absurd ; an expression 
insignifieant, and unintelligible. Vor no 
issue can be joined of matter jn law; no 
Jury can be charged with the trial of 
matter in law barely; no evidence ever 
was, or can be, given toa Jury, of what 
is law, or not; nor can any such oath be 
given to, or taken by a Jury, to try matter 
inlaw; nor does an attaint lie for such 
oath, if false, ge. But if, by finding 
against the directions of the court in mate 
ter of law, shall be understood, that if the 
judge having heard the evidence given in 
court, (for he can regularly know no other, 
though the Jury may) shall tell the Jury 
upon this evidence, the law is for the 
plaintiff, or for the defendant, and the Jury 
are, under pain of fine, and imprisonment, 
to find accordingly; then it is plain, the 
Jury ought of duty so to do. Now ¢# this 
were true, who sees not that the Jury is but 
a troublesome delay, of great charge, much 
formalitv, and no real use in determining 
right, and wrong, but mere echoes to sound 
back the pleasure of thé court; and eon- 
sequently, that trials by them might be 
better abolished than eontinued? which 
is at once to spit felly im the faces of our 
venerab!e ancestors, and enslave our pos- 
terity. 

9. As the judge can never direet what 
the law isinany matter controverted, with- 
out first knowing the fact; so, he cannot, 
possibly, know the fact but from the evi- 
dence whieh the Jury have; but he can 
never fully knuw what evidence they have ; 
for besides what is sworn in court, (which 
is all that the judge ean know), the 
Jury being of the neighbourhood, may, 
and oft-times do, know something of their 
own knowledge, as to the matter itself, the 
credit of the evidence, Se. which may 
justly sway them in delivering their ver- 
dict; and which self-knowledge of theirs 
is so fay countenanced by law, that it sup- 


poses them capable thereby to try the 


metter in issue, (and so they must) though 
no evidence were given, on cither side, in 
court. As when any man is indicted, and 
no evidence comes against him, the di- 
rection of the court always is, * You ore 
‘te acquit him, unless of your own knowe 
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‘ledge you know him guilty ;’ so that 
even, in that case, they may find him 
guilty, without any witnesses. Now how 
absurd is it to think, that any judge has 
power to fine a Jury for going against 
their evidence, when he that so fineth, 
knoweth perhaps nothing of their evidence 
at all, (as inthe Jast case) or at least but 
some part of it? For how is it possible he 
should lawfully punish them for that which 
it is impossible for him to know ? 

Lastly, Is any thing more common, 
than for two lawyers, or judges, to deduce 
contrary, and opposite conclusions out cf 
the same case in law? And why then 
may not two men infer distinct conclusions 
from the same testimony? And conse- 
quently, may not the Judge, and Jury, 
honestly differ in their opinion, or result 
from the evidence, as well as two judges 
may, which often happens? And shall 
the Jurymen, merely for this difference of 
apprehension, merit fine, and imprison- 
ment, because they do that which they 
cannot otherwise do, preserving their oath 
and integrity ? especially when by law 
they are presumed to know better, and 
much more of the business, than the judge 
does, as aforesaid. 

Are not all these, gross contradicting 
absurdities, and unworthy (by any man 
that deserves a gown) to be put upon the law 
of England; which has ever owned right 
reason for its parent, and dutifully sub- 
mitted to be guided thereby ? 

Jurym. If the law as you say, be reason, 
then undoubtedly this practice of fining 
of Juries is most illegal, since there can- 
not be any thing more unreasonable : but 
what authorities have you against it ? 

Barr. You have heard it proved to be a 
modern upstart encroachment, so you 
cannot expect any direct, or express, 
condemnation of it in ancient times; be- 
cause the thing was not then set on foot. 
And, by the way, though negative argu- 
ments are not necessarily conclusive, yet 
that we meet with no precedents of old of 
Juries fined, for giving their verdict con- 
trary to evidence, or the sense of the court, 

is a violent presumption that it ought not 


to be done; for it cannot be supposed, | 


that this latter age did first of all discover, 
that verdicts were many times not accord- 
ing to the judge’s opinion and liking. 
Undoubtedly they saw that as well as we ; 
but knowing the same not to be any crime, 
or punishable by law, were so modest. and 
honest, as not to meddie with it. How: 
ever, what entertainment it hath met with, 





‘the street aforesaid then, 
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shew 


~) 


when attempted in our times, | shall 
you in two remarkable cases. 

is When the late lord chief Justice Keel, 
ing had attempted something of that kind 
it was complained of, and highly resented 
by the then parliament; as appears by 
this copy of their proceedings ther 


eupon 
taken out of their Journal, as follows, 7 


a ~ = Nn 7 a“ ~ - -~ 


Die Mercurii, 11 Decembris, 1667, 


‘ The House resumed the hearing of the 
‘rest of the report touching the matter of ; 
‘ restraint upon Juries, and that upon th 
‘ examination of divers witnesses in sever 
* cases of restraints put upon Juries by the 
‘ lord chief justice Keeling ; and thereupo 
‘ resolved as followeth : ? 

‘ First, That the proceedings of the ssid. 
‘lord chief justice, in the cases now re. 
‘ported, are innovations in the trial ¢ 
‘men for their lives, and liberties. Ani 
‘ that he hath used an arbitrary, and ile. 
‘ gal power, which is of dangerous cons: 
‘ quence to the lives and liberties of the 
‘ people of England, and tends to the iv 
‘ troducing of an arbitrary government, 

‘ Secondly, That in the place of judice 
‘ture the lord chief justice hath under 
‘ valued, vilified, and contemned Macm 
‘Cuarta, the great Preserver of ou , 
‘ lives, freedom, and property. | ‘ 

‘Thirdly, That he be brought to trl 
¢ in order to condign punishment, 1 suet 
, manner as the House shall judge most ‘ 
, and requisite.’ gg 


Die Veneris, 13 Decembris, 1667. : 
‘Resolved, &c. That the precedents 
‘and practice of fining, or imprisoning, J 


4 : 4, 
‘Jurors for giving their verdicts, are | 
‘ legal.’ 


Here you see it branded in. parliamett: 7 
Next you shail see it formally cme of 
on a solemn argument by the judges. 7 
case [is] thus : ia 


At the sessions for London, Sep. 1 
William Pen, and William Mead ye 
the people commonly called Quakers) : 
indicted, ‘for that they with or 
‘ the number of three hundred, on the! 
« Aug. 22 Regis, in Grace-church aah 
‘with force, and arms, Se. a 
‘and tumultuously, assemble, “- 7 | 
‘ gate themselves together, : 
: Seibaon of the peace ; and that wee 
‘ William Pen did there reach, ant Ti 
‘.to the said Mead, other r ar 
‘the open street ; by reason ¥ ere™, 
« great concourse, and-tumult, of P® 
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II she long time, did remain, and continue, In 
“ ‘ os Sr our said lord the king, and 
ce Keel of his law, to the great disturbance of his 
at kind, } «peace, to the great terror and disturbance, 
‘esented « of many of his liege people, and subjects, 
ears by ‘to the ill example of all others in the 
TeUpoN, ‘like case offenders, and against the peace 
WS. « of our said lord the king, his crown and 
som ‘dignity.’ : 
x: 7 The v eonarn pleading not guilty, it 
§ Of the was proved, that there was a meeting at 
natter of the time in the indictment mentioned, in 
pon the Grace-church-Street, consisting of three or 
n several four hundred people, in the open street : 
S by the that William Pen was speaking, or preach- 
vereupon ing, to them ; but what he said, the wit- 
is ae nesses (who were officers and soldiers sent 
the said to disperse them) could not hear.—This 
heates was the effect of the evidence ; which Sir 
ul John Howel, the then recorder, (as I find 
+ in the print of that trial) was pleased to 
an il sum up to the Jury, in these words : 
aber y ‘You have heard what the indictment 
es of the ‘is; it is for preaching to the people in 
othe i ‘the street, and drawing a tumultuous 
—_ ‘company after them, and Mr. Pen was 
of judica ‘speaking. If they should not be dis- 
h under ‘turbed, you see they willgoon. There 
d Macas ‘are three, or four witnesses that have 
n of ot ‘proved this—that he did preach there, 
‘that Mr, Mead did allow of it. After 
ht to tr ‘this you have heard by substantial wit- 
it, In suet ‘nesses what is said against them; Now 
most Uh ‘WE ARE UPON THE Marrer or Fact, 
‘WHICH YOU ARE 10 KEEP TO, AND OB- 
667. ‘ SERVE, AS WHAT HATM BEEN FULLY SWORN, 
recedents & YOUR PERIL.’ 
sealed his trial began on the Saturday; the 


Jury setiring, after some considerable 
lume spent in debate, came in, and gave 
this verdict ——é guilty of speaking in Grace- 
‘church Street’ At which the court was 
offended, and told them, they ‘had as 
‘good say nothing ;’ adding,—‘ Was it 
‘not an unlawful assembly ?—you mean 


‘| 
ts, are 


arliament: 
ondem 
iges. Toe 


Sep w “he was —- to a tumult of people 
ud ee ‘there?’ But the foreman saying, what 
phy he had delivered was all he had in com- 
ot 


mission; and others of them affirming, 
that they allowed of no such words as an 

unlawful assembly’ in their verdict ; they 
Were sent back again, and then brought in 
a verdict in writing subscribed with all 
their hands in these words : ¢ We, the Jurors 


on the 0 


pat the ‘ hereafter named, do find William Pen, to be 
and sf pally of speaking, or preaching, to an assem- 
- pe ly met together in Grace-church Street, 


* the l4th of Aug. 1670. And William 
Mead not guilty of the said indictment,’ 
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* This the court resented still worse, 
and therefore sent them. back again, and 
and adjourned till Sunday morning; but 
then too they insisted on the same verdict: 
so the court adjourned till Monday morn- 
ing; and then the Jury brought in the 
prisoners generally ‘not guilty ;’ which 

of. But im- 
mediately the court fined them fort 
marks a man, and to lie in prison till paid. 

Being thus in custody, Edw. Bushell, 
one of the said Jurors, on the ninth of 
November following, brought his Habeas 
Corpus in the court of Common-Pleas. On 
which the sheriffs of London made return, 
‘That he was detained by virtue of an 
‘ order of sessions, whereby a fine of forty 
‘marks was set upon him, and eleven 
‘ others, particularly named; and every of 
‘them being Jurors sworn to try the 
‘ issues joined between the king, and Pen, 
‘and Mead, for certain trespasses, cone 
‘tempts, unlawful assemblies, and tumults, 
‘and who then, and there, did acquit the 
‘said Pen, and Mead, of the same, against 
‘the law of this kingdom, and against 
‘full, and manifest evidence, and against 
‘the direction of the court in matter of 
‘law, of, and upon the premises openl 
‘in court to them given, and declared ; 
‘and that it was ordered they should be 
‘imprisoned till they severally paid the 
‘said fine, which the said Bushell not 
‘having done, the saine was the cause of 
‘ his caption and detention +.’ 

The court coming to debate the validity 
of this return, adjudged the same insufh- 
cient: For, 1. The words,—* against full, 
‘and manifest evidence,’ was toe general 
a clause: the evidence should have been 
fully, and particularly, recited; else how 
shall the court know it was so full and 
evident? they have now only the judg- 
ment of the sessions for it, that it was so: 
but said the oe pe ‘our judgments ought 
‘ to be grounded upon our own inferences, 








* Note, Though this Jury for their ex- 
cellent example of courage, and constancy, 
deserve the commendation of every good 
Englishman; yet, if they had been better 
advised, they might have brought the pri- 
soners in not guilty at first, and saved 
themselves the trouble, and inconvenien- 
cies of these two nights restraint. See 
State-Trials, vol. I. p. 606, in fol. Vide 


note + to page 700. ; 
+ See Bushell’s Case in Vaughan’s Re- 
ports at large. 
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‘and understandings, and not upon theirs. 
2. {t 1s not said, that they acquitted the 
persons indicted against full and nranivest 
evidence, corruptly, and knowing the said 
evidence to be full and manifest. For other- 
wise it can be no crime; for that may 
seem full, and manifest, to the court, 
which does not appear so to the Jury. 

3. The other part of the return, viz. 
That ‘the Jury had acquitted those in- 
‘ dicted, against the direction of the court 
« in matter of law,’ was also adjudged to 
be nought, and unreasonable ; and the fin- 
ing the Juries for giving their verdict in 
any case concluded to be illegal, for the 
several reasons before recited, and other 
authorities of law urged to that purpose 5 
and all the precedents, and allegations, 
brought to justify the fine, and commit- 
ment, solidly answered. Whereupon the 
chief justice delivered the opinion of the 
court, ‘That the cause of commitment was 
* insufficient ;? and accordingly the said 
Bushell, and other his fellow prisoners, 
were discharged, and left to the common 
law for remedy and reparation of the da. 
mages, by that tortuous illegal impvison- 
ment, sustained. 

Which case is (amongst others) reported 
by that learned judge Sir John Vaughan, at 
that time lord chief justice of the Common- 
Pleas; setting forth all the arguments, 
reasons, and authorities, on which the 
court proceeded therein: from which | 
have extracted most of the reasons which 
I before recited for this point, and, for the 
greatest part, in the very words of that 
reverend author. 

Jurym. This resdlution hath, one would 
think, (as you said) knocked this illegal 
practice on the head, beyond any possibi- 
lity of revival ; but may it not one day be 
denied to be law, and the contrary jus- 
tified ? 

Barr. No such thing can be done with- 
out apparently violating, and subverting, 
all law, justice, and modesty : for though 
the precedent itself be velit, and with- 
out further ity ts wont to be allowed, 
when given thus deliberately upon solemn 
debate by the whole court; yet, it is not 
only that, but the sound, substantial, and 
everlasting reasons, whereon they grounded 
soch their resotves, that will, at all times, 
justify fining of Juries in such cases to be 
iNtegal. Besides, as the reporter was most 
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of jadginent, and deep learning in the 
law: so such his book of Reports is ap. 
proved, and recommended to the world 
(as appears by the page next after th. 
epistle) by the right honourable the pre. 
sent lord chancellor of England; Sir Jy’ 
liam Scroggs, now lord chief justice of 
Fingland; my lord North, chief justice of 
the Common Pleas; and, in a word, by all 
the judges of England at the time of pub- 
lishing thereof; so that it cannot be ima. 
gined how any book can challenge greater 
authority, unless we should expect it to 
be particularly confirmed by act of par. 
liament, 

Jurym. You have answered all my scrv- 
ples; and since I see the law has made so 
good provision for Jurymen’s privileges, 
and safety: God forbid any Juryinan 
should be of so base a temper, as to betray 
that, otherwise, impregnable fortress, 
wherein the law hath placed him to pre- 
serve, and defend, the just rights, and 
liberties of his country, by treacheronsly 
surrendering the same into the hands of 
violence, or oppression, though masked 
under ever so fair stratagems and pre- 
tences. For my own part, I shall not now 
decline to appear according to my sum- 
mons; and thercfore (though I fear I have 
detained you too Jong already) shall desire 
a little more of your direction about the 
office of a Juryinan in particular, that I 
may uprightly, and honestly, discharge 
the same. 

Barr. Though I think, from what we 
have discoursed, being digested, and im- 
proved, by your own reason, you may 
sufficiently inform yourself; yet, to g'- 
tify your request, I shall add a few briel 
remarks, as well of what you ought cau- 
tiously to avoid, as what you must dili- 
gently pursue, and regard, if you would 
justly, and truly, do your duty. — 

First, As to what you must avoid. : 

i. Jam very confident, that you wou 
not willingly violate the oath which you 
take: but it is possible that there af 
such, who as frequently break them % 
take them, through their careless custom on 
the one hand or slavish fear on the other; 
against whom I would fully caution you: 
that you may defend yourself, and others 
against any enemies of your country § 
berties, and happiness, and keep 2 g 
conscience towards God, and towards ms?. 


considerable, both in his quality as lord (To be continued. ) 
chief justice, agd for his parts, soundness 
—————— — Seay — oe 
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